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Neil Higgins  
HM Revenue & Customs, CTIAA Financial Products & Services Team  
Room 3C/04, 100 Parliament Street  
London, SW1A 2BQ 
 
23 November 2012 
 
Email: fatca.consultation@hmrc.gsi.gov.uk 
 
Dear Neil  
 
Implementing the UK-US FATCA Agreement 

 
The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of 
UK based authorised funds.  At the end of September 2012, the members of DATA were 
responsible for safeguarding £629 billion of fund assets.   
 
The Depositary is responsible for holding in safe custody, the assets of the fund, principally 
investments and cash. The Depositary (or its nominee) is the registered owner of the fund’s 
investments. Economic benefits, such as dividends, are collected by the Depositary and 
subsequently distributed to the fund’s investors upon receipt of appropriate instructions from 
the manager. The manager or a service provider such as a transfer agent or registrar retains 
records of account balances and transactions at investor level. 
 
The Depositary also has a responsibility for protecting the interests of incoming, outgoing 
and continuing investors, including a duty of oversight over the activities of the Manager. 
Whilst not having a direct responsibility for the Manager’s activities, the Depositary must 
take reasonable care to ensure that the Manager is properly discharging its own 
responsibilities as set out by the FSA in the COLL Sourcebook.  
 
Please find attached DATA’s response to the questions in the consultation that are of the 
greatest relevance to us.  Please do not hesitate to contact me if you would like to discuss 
any of the points we have raised.  
 
Yours sincerely  

 
 
 
 

Darren Banks  
DATA Chairman 
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DATA’s response to HMRC Consultation - Implementing the UK-US FATCA 
Agreement 

 
Q.3. Do you agree that it would it be most appropriate for the fund to carry the 
obligations imposed on financial institutions and for the fund manager or other 
service provider to carry out the reporting on behalf of the fund? Is there a 
suitable alternative and if so how could it be provided for?  
 
We agree that the fund should carry the obligations imposed on financial institutions in 
respect of investors in the fund (as accountholders).  It should be left to the fund to 
discharge the obligation to report in the manner most appropriate to it, as this will vary from 
fund structure to fund structure.  
 
The manager, who is also the promoter of the fund, is responsible for making investment 
decisions on the fund’s underlying portfolio, and is also responsible for most of the day-to-
day administration of the fund.  The manager is generally responsible for fulfilling the 
regulatory obligations of the fund. As previously mentioned, the role of the depositary is to 
take reasonable care to ensure that the manager is properly discharging its responsibilities.  
 
Therefore, the manager will normally have responsibility for FATCA compliance on behalf of 
the fund.  However, fund managers typically use third party service providers to provide 
fund administration, including maintaining records of investors, account balances and 
transactions.  These services are provided by the transfer agent.  In these cases the fund 
manager will typically appoint the third party service provider to fulfil FATCA due diligence 
and reporting requirements as they will have the necessary records for performing FATCA 
compliance.  Although the third party service provider will fulfil the reporting requirements, 
the manager should retain responsibility for ensuring that it is provided in accordance with 
the regulations.  
 
We would ask HMRC to confirm that, in line with section 3 of the consultation, where the 
manager or third party agent provides reporting on investors and account balances, that no 
other party will be required to provide duplicate reporting. 
 
Q.4. Are there any other definitions in Article 1 that give rise to uncertainty or 
raise practical issues which could usefully be clarified in the UK legislation or 
guidance, and if so how?  
 
Breadth of definition of Investment Entity  
 
The definition of Investment Entity in subparagraph 1(j)(3) includes entities that are 
“investing, administering or managing funds”. This definition will include investment 
managers, fund administrators, transfer agents, depositaries and trustees of unit trusts.  
This is based on the FATF recommendations, but is unfortunate as in the case of funds, only 
one institution will maintain Financial Accounts that are relevant to FATCA – the accounts of 
the investors in the fund. The breadth of this definition is likely to cause confusion, and does 
not assist with meeting the objectives of FATCA.  
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The regulations and guidance should be sufficiently clear that the obligation in relation to 
the financial accounts (being the investors in the funds) should lie with the fund alone (as 
indicated in our response to Q3 above). 
 
Financial Accounts of Investment Entities are defined as the equity and debt interests in the 
Investment Entities in subparagraph 1(s)(1) which is intended to catch the equity and debt 
interest of funds. However, given the breadth of the definition of Investment Entity, the 
equity and debt interests of investment managers, fund administrators, transfer agents, 
depositaries and trustees of unit trusts will also be Financial Accounts. This serves no 
purpose.  
 
The regulations and guidance should clarify that where entities are within the definition of 
Investment Entity only by virtue of “investing, administering or managing funds” 
(subparagraph 1(j)(3)), only the equity and debt interests of the funds in question should be 
regarded as Financial Accounts. 
 
We would also ask HMRC to confirm that no other entity, such as the trustee or depositary, 
will be required to carry out oversight of reporting provided by another entity, or provide nil 
returns that serve no purpose.   

 
 
 
 
  
 


